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Having said this, I should note that, since the 1980s, the Minnesota Secretary of State has
issued a wallet-sized personal certificate to each Minnesota legislator stating that the legislator is
entitled 10 a privilege from “arrest” and quoting Ari. IV, Sec. 10 of the Minnesota Constitution.
A copy is attached as Exhibit A. Because legislators are issued an election certificate to certify
their election, Minn. Stat. § 204C.40, subd. I, it appears that the wallet-sized certificate card
must have been intended to serve some additional purpose, presumably to be used in a situation
involving an “arrest.” '

Furthermore, as noted in the House Research opinion of April 9, it is well-known that at
least a few legislators have invoked the privilege when amrested for misdemeanor DWI driving

offenses.

As you know, opinions of the Attorney General do not have the force of law. County of
Hennepin v. Counry of Housfon, 39 N.W.2d 8§58, 861 (Minn. 1949). Under the circumstances, 1
believe that it would be helpful and beneficial for the Minnesota Legislature to give additional
direction to legislative members,.- the public, law enforcement, and the courts by enacting
legislation to clarify that state legislators have no immunity from arrest for criminal activity,
including the crime of driving while intoxicated. Based upon the above analysis, I believe that
the Minnesota appellate courts would uphold the constitutionality of such a statute. See Walsh,
57 N.W. at 213 (*All citizens should be deemed to stand equal in their rights before the Jaw.
This country recognizes no special privileged class...when a citizen or officer claims such a
privilege, it is his duty to show affirmatively and conclusively that he is privileged above other

of his fellow citizens.™).
I thank you for your April 10 letter. If you have any questions, please let me know.
Sincerely,

b

LORT SWANSON
Attorney General
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The Honorable Mike Rothman The Honorable Dr. Edward Ehlinger
Commissioner Commissioner
Minnesota Department of Commerce Minnesota Department of Health
85 East Seventh Place, Suite 500 Orville L. Freeman Building
St. Paul, MN 55101 625 Robert Street North

P.O. Box 64975
The Honorable Lucinda Jesson St. Paul, MN 55164-0975
Commissioner
Minnesota Department of Human Services The Honorable Jim Schowalter
MNsure Board of Directors Commissioner
Elmer L. Andersen Building Minnesota Management and Budget
540 Cedar Street 400 Centennial Building
P.O. Box 64998 658 Cedar Street
St. Paul, MN 55164-0998 St. Paul, MN 55155

Re:  Opinion Pursuant to 2013 Minn. Laws ch. 108, art. 12, § 107

Dear Commissioners Rothman, Jesson, Ehlinger, and Schowalter:

In the most recent legislative session, the Minnesota Department of Commerce was
directed to request the United States Department of Health and Human Services (“HHS”) to
include insurance coverage for autism services in the benefit set for Minnesota beginning in
2016." The Commerce Department was also directed to determine options for coverage of
treatment of autism spectrum disorders.> The premise of these legislative directives appears to
be that the Minnesota Legislature has not mandated coverage for such treatment. Nonetheless,
the Legislature also directed this Office to issue an opinion on whether health plans are mandated
to provide coverage for treatment of mental health-related illnesses and autism spectrum
disorders.® This opinion letter is issued pursuant to this legislative directive.

LAW AND ANALYSIS

A “health plan” is a policy, certificate, or contract of accident and sickness insurance
offered by an insurance company, a nonprofit health service plan corporation, a health
maintenance organization, a fraternal benefit society, a joint self-insurance employee health plan,
or a community integrated service network.* This opinion separately analyzes the coverage of
autism spectrum disorder treatment and mental health treatment that is statutorily required to be

SEEIPT5
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provided by fully-insured individual health plans, small group health plans, and fully-insured
large employer health plans in Minnesota.

I FULLY-INSURED INDIVIDUAL AND SMALL-GROUP HEALTH PLANS.

A. States Must Cover “Essential Health Benefits” éomparable To Those
Covered In Their “Benchmark Plans.”

In 2010, Congress enacted the Affordable Care Act (“ACA™). Patient Protection and
Affordable Care Act, Pub. L. 111-148, 124 Stat. 119 (2010), as amended by Health Care and
Education Reconciliation Act of 2010 (“HCERAY), Pub. L. 111-152, 124 Stat. 1029 (2010).
Under the ACA, fully-insured individual and small employer health plans that take effect
beginning on or after January 1, 2014 must cover “essential health benefits,” also referred to as
“EHBs.” ACA §§ 1201(4), 1251(a), (e), 1255, 1301(b)(1)(B), 10103(d)-(f). Under the ACA, a
small employer health plan is generally one purchased by an employer with 100 or fewer
employees, although the ACA allows states to define a small employer as 50 or fewer employees
for plan years beginning before January 1, 2016. Id. § 1304(b)(1)-(3). Minnesota has defined a
“small employer” as one with 50 or fewer employees. See 2013 Minn. Laws ch. 84, art. 1, § 47,
art. 2, §4, at 502-03, 537 (amending Minn. Stat. § 621..02, subd. 26, and enacting Minn.

Stat. § 62K.03, subd. 12).

Under the ACA, EHBs include ten categories of benefits, including benefits for “[m]ental
health and substance use disorder services, including behavioral health treatment.”
1d. § 1302(b)(1)(E). HHS allowed each state to further define the benefits within each EHB
category through the selection of a “benchmark plan.” Standards Related to Essential Health
Benefits, Actuarial Value, & Accreditation, 78 Fed. Reg. 12,834, 12,840-41 (Feb. 25, 2013). All
individual and small employer health plans offered in each state must then provide coverage that
1s substantially equal to that in the benchmark plan in terms of covered benefits, limitations on
coverage, and prescription-drug benefits. Jd  at 12,867 (to be codified at
45 C.F.R. § 156.115(a)(1)). If a benchmark plan fails to provide coverage in an EHB category,
the plan must be supplemented to provide coverage. [Id at12,866 (to be codified

at § 156.110(b)).

States had authority to select their own benchmark plan from either the largest plan by
enrollment offered in the small-group market or by a health-maintenance organization or the
largest plan offered to state and federal employees. 1d (to be codified at
45 CF.R. § 156.100(a)). If a state failed to select a benchmark plan, the benchmark plan by
default became the largest plan by enrollment in the state’s small-group market. Id (to be

codified at § 156.100(c)).
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B. Minnesota’s Benchmark Plan Was Adopted By Default.

Approximately 24 states actively selected a benchmark plan and approximately 26 states
allowed the default plan (i.e., the largest small employer health plan in the state) to become their
benchmark plan.’ Minnesota did not actively select a benchmark plan. As a result, HHS
determined that Minnesota’s benchmark plan defaulted to the HealthPartners Small Group
Product (HealthPartners 500 25 Open Access PPO).6 A copy of this policy—which is now
Minnesota’s benchmark plan—is attached as Exhibit 1. The Minnesota Department of
Commerce approved the HealthPartners plan for issuance in Minnesota on April 27, 2011.

Ex. 2.

C. Coverage For Mental Health Treatment Under Minnesota’s Benchmark
Plan.

As previously noted, EHBs must include coverage for “[m]ental health and substance use
disorder services, including behavioral health treatment.” ACA § 1302(b)(1)(E). Furthermore,
effective May 25, 2013, all health plans in Minnesota must comply with all applicable
requirements of the Paul Wellstone and Pete Domenici Mental Health Parity and Addiction
Equity Act of 2008 (“MHPAEA”), Pub. L. 110-343, 122 Stat. 3861, 3881-93 (2008), and the
ACA.” The MHPAEA provides that, if a health plan includes both mental health and medical
benefits, the coverage must be the same in terms of financial requirements, treatment limitations,
and out-of-network coverage. MHPAEA § 512. Before the ACA, the MHAPEA did not apply
to individual or small-group plans. Ild  (applying only to group plans);
29 U.S.C. § 1185a(c)(1)(A) (2012) (exempting small employers from MHPAEA in Employee
Retirement Income Security Act); 42 U.S.C. § 300gg-26(c) (2012) (excluding small employers
from MHPAEA in Public Health Service Act). The ACA expanded the MHPAEA’s parity
requirements to apply to individual and small-group plans. Standards Related to Essential
Health Benefits, 78 Fed. Reg. at 12,844, 12,867 (finalizing 45 C.F.R. § 156.115(a)(3) to require
compliance with 45 C.F.R. § 146.136, which requires parity between mental-health and medical

benefits).

Minnesota’s benchmark plan states: “We cover services for: mental health diagnoses as
described in the Diagnostic and Statistical Manual of Mental Disorders—Fourth Edition
(DSM 1V) (most recent edition) that lead to significant disruption of function in the member’s
life.” Ex. 1 at15. The plan covers outpatient and inpatient treatment and also generally covers
mental-health treatment ordered by a Minnesota court. [Id at15-16; see also Minn.
Stat. §§ 62Q.47 (imposing parity requirements for mental health and medical coverage if plan
covers mental health services), .53 (defining “medically necessary” as health care services that
are appropriate for diagnosis or condition in terms of type, frequency, level, setting, and duration
and providing that any plan that covers mental health services cannot impose a more restrictive
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definition than the statutory definition), 535, subd. 2 (requiring plan that covers mental-health
services to cover court-ordered mental-health services) (2012).

- Thus, because fully-insured individual and small-group health plans offered in Minnesota
on or after January 1, 2014 must provide EHB coverage that is substantially equal to that in the
benchmark plan and because the benchmark plan provides mental health coverage, fully-insured
individual and small-group plans offered in Minnesota must provide coverage for mental-health
treatment effective January 1, 2014. Financial requirements, treatment limitations, and out-of-
network coverage plans for mental health must be the same as for medical. coverage.
MHPAEA § 512; Standards Related to Essential Health Benefits, 78 Fed. Reg. at 12,867 (to be

codified at 45 C.F.R. § 156.115(2)(3)).

D. Coverage For Autism Spectrum Disorder Treatment Under Minnesota’s
Benchmark Plan.

For qualified health plans offered through a state’s insurance exchange, a state may
require benefits in addition to those required as part of the EHB package.
ACA § 1311(DB)B)({). In addition, the Commerce Department historically had authority to
disapprove any policy form that contained unjust, unfair, or inequitable provisions. Minn.
Stat. § 62A.02, subd. 3(a)(2) (2012). As noted above, the Commerce Department approved the
policy that became Minnesota’s default benchmark plan. The benchmark plan excludes
coverage for “[i]ntensive behavioral therapy treatment programs for the treatment of autism
spectrum disorders, including ABA, IFIBT and Lovaas.” Ex. 1 at 24. This exclusion appears to
be common in the industry in Minnesota. The Commerce Department has approved similar
exclusions, for example, in policies issued by Blue Cross Blue Shield of Minnesota® (Ex. 3 at 20,

45) and Medica’ (Ex. 4 at 74).

As set forth above, the Minnesota Legislature enacted a law this year providing that,
“[bly December 31, 2014, the Department of Commerce shall request that the United States
Department of Human Services include autism services in Minnesota’s Essential Health Benefits
when the next benefit set is selected in 2016.” In other words, the Legislature appears to have
recognized that Minnesota’s default benchmark plan expressly excludes such coverage.

As set forth below, in 2013, the Minnesota Legislature required fully-insured large
employer health plans insuring employers with 50 or more employees to cover treatment of
autism spectrum disorders effective January 1, 2014. Ex. 5. The Legislature also required such
coverage for the State Employee Group Insurance Plan (SEGIP)" and state medical-assistance
program.'’ The Legislature did not enact a similar law to require autism coverage by individual
and small employer health plans. To the contrary, the State deferred to HHS to select a default
benchmark plan for Minnesota that expressly excludes coverage for certain types of intensive
behavioral therapy treatment programs for autism spectrum disorders.
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It should be noted that there has been substantial litigation around the country seeking
coverage under various health plans for intensive autism treatment for children. One case is
pending in federal court in Minnesota. A mother sued various health plans and the Minnesota
Department of Comimerce alleging that they violated numerous federal and state laws, including
the Americans with Disabilities Act and the Minnesota Human Rights Act, by approving or
issuing discriminatory policies that exclude coverage for intensive behavioral therapy treatment
for autism spectrum disorders. See Reid ex rel. M.R. v. BCBSM, Inc., No. 12-cv-3005 (D. Minn.
filed Nov. 30, 2012). A court has the authority to require coverage even if the Department of
Commerce has approved its exclusion. Shank v. Fid. Mut. Life Ins. Co., 21 N.W.2d 235, 238

(Minn. 1945).

II. LARGE EMPLOYER HEALTH PLANS.
A. Coverage For Mental Health Treatment by Large Employer Health Plans.

Large employers with at least 50 full-time employees are not required to cover EHBs.
They are, however, subject to “assessable payments” if they do not provide full-time employees
and their dependents with affordable “minimal essential coverage.” ACA §§ 1513(a), . 10106(%),
as amended by HCERA § 1003. “Minimal essential coverage” is defined as merely coverage
that arises from a governmental health plan, an employer—sponsored plan, a grandfathered health
plan, a plan offered in a state’s individual market, or any other health-benefits coverage.
ACA § 1501(b); see also id. § 1513 (applying definition of minimum essential coverage from
26 U.S.C. § 5000A(£)(2), which was enacted in ACA § 1501). Under the MHPAEA, however, if
a large employer covers mental-health services, the coverage must be the same as for medical
coverage in terms of financial requirements, treatment limitations, and out-of-network coverage.

MHPAEA § 512.

B. Coverage For Autism Spectrum Disorder Treatment By Fully-Insured Large
Employer Health Plans. :

In 2013, the Minnesota Legislature required that a fully-insured health plan issued to a
large employer—defined as an employer with more than 50 current employees—“provide
coverage for the diagnosis, evaluation, multidisciplinary assessment, and medically necessary
care of children under 18 with autism spectrum disorders.” Ex. S5, 2013 Minn. Laws. ch. 108,
art. 12, § 3, at 1292-93 (enacting Section 62A.3094, subdivision 2, and incorporating definition
of “large employer” from Section 62Q.18); see also Minn. Stat. § 62Q.18, subd. 1(3) (2012)
(defining “large employer”). It has been estimated that about 14 percent of the State’s
population is covered under fully-insured large employer plans.'* This is because large
employers more commonly self-insure their health benefits under the Employee Retirement
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Income Security Act, which generally preempts state coverage regulations. See
29 U.S.C. § 1144(a) (2012).

If you have any questions, please let me know.

erel

ORI SWAN SON
Attorney General

cc: The Honorable Joe Atkins
The Honorable Thomas Huntley
The Honorable Tina Liebling
The Honorable Tony Lourey
The Honorable James Metzen
The Honorable Kathy Sheran
Mr. Brian Beutner, Chair, MNsure Board of Directors
Mr. Peter Benner, Vice-Chair, MNsure Board of Directors
Mr. Thompson Aderinkomi, MNsure Board of Directors
Dr. Kathryn Duevel, MNsure Board of Directors
Mr. Tom Forsythe, MNsure Board of Directors
Mr. Phil Norrgard, MNsure Board of Directors

! 2013 Minn Laws ch. 108, art. 12, § 106, at 1349.

2 2013 Minn Laws ch. 108, art. 12, § 105, at 1349.

3 2013 Minn. Laws ch. 108, art. 12, § 107, at 1350.

* See Minn. Stat. §62Q.01, subd.3 (2012) (defining “health plan” to include definition provided in
Section 62A.011); 2013 Minn. Laws ch. 84, art. 1, § 7, at 474-75 (amending Section 62A.011, subdivision 3).

° Sabrina Corlette et al., The Commonwealth Fund, Implementing the Affordable Care Act: Choosing an Essential
Health Benefits Benchmark Plan 2, 5 (2013).

§ In July 2012, HHS identified each state’s largest small-group products. States then had two opportunities to select
a benchmark plan: by September 30, 2012, and then by December 26, 2012. In February 2013, HHS issued its final
rules implementing the ACA’s EHB provisions and identified each state’s benchmark plan. See Standards Related
to Essential Health Benefits, 78 Fed. Reg. at 12,871 (identifying Minnesota’s benchmark plan); Ctr. for Consumer
Info. & Ins. Oversight, U.S. Dep’t of Health & Human Servs., Essential Health Benefits: List of the Largest Three
Small Group Products by State 10 (July 3, 2012) (identifying Minnesota’s largest small-group products); Minn.
Health Care Reform Task Force, Roadmap to a Healthier Minn.: Recommendations of the Minn. Health Care
Reform Task Force 36 (Dec. 13, 2012) (noting task force’s discussion of EHB, determination that few significant
differences existed between Minnesota’s benchmark-plan options, and recommendation that state revisit EHB for
2016 plan year); Minn. Health Care Reform Task Force, Essential Health Benefits: Basic Facts & Frequently Asked
Questions 1, 5 (Oct. 5, 2012) (stating that Minnesota did not select benchmark plan by first deadline to select plan);
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Minn. Dep’t of Commerce, Essential Health Benefits Activity to Date (providing timeline of activity for State’s
Health Care Reform Task Force, including acknowledgements that Minnesota had not selected a benchmark plan),
available at http://mn.gov/commerce/insurance/topics/medical/health-insurance-reform/essential-health-
benefits/essential-health-benefits-activities.jsp (last visited August 19, 2013).
7 2013 Minn. Laws ch. 84, art. 1, §§ 68, 75, 89, at516, 519, 533-34 (enacting Sections 62Q.021, subdivision 2,
62Q.47(d), and 62Q.81, prowdlng that requirements to comply with ACA and MHPAEA became effectwe day after
enactment, and providing that requirement to provide coverage for EHBs takes effect January 1, 2014).
8 For example, on pages 20 and 45 of Blue Cross policy CMMHM132A, approved by the Commerce Department on
April 27, 2012, the policy excludes coverage for: “[S]ervices for or related to intensive behavioral therapy programs
for the treatment of autism spectrum disorders including, but not limited to: Intensive Early Intervention Behavioral
Therapy Services (IEIBTS), Intensive Behavioral Intervention (IBI), and Lovaas Therapy.”

*For example, page 74 of the Medica Choice Passport Certificate of Coverage Form MIC MAN PPMN, approved by
the Commerce Department on November 21, 2011, excludes coverage for: “Services for or related to intensive
behavior therapy treatment programs for the treatment of autism spectrum disorders. Examples of such services
include, but are not limited to, Intensive Early Intervention Behavior Therapy Services (IEIBTS), Intensive
Behavioral Intervention (IBI), and Lovaas therapy.”

' The SEGIP autism coverage is effective the earlier of January 1, 2016 or the date the next collective bargaining
agreement or compensation plan is approved. 2013 Minn. Laws ch. 108, art. 12, § 2, at 1292.

12013 Minn. Laws ch. 108, art. 7, § 14, at 1064-65.

2 Maura Lerner, Autism Insurance Mandate Wins Approval, Star Trib., May 22, 2013, at 2B.
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Richard Lee, Esq.

Brink, Sobolik, Severson, Malm & Albrecht, P.A.
217 Birch Avenue South

P.O. Box 790

Hallock, MN 56728

Re:  Minn. Stat. §§ 84.9256 and 169.045
| Dear Mr. Lee:
I thank you for your correspondence of May 9, 2014, on behalf of the City of Argyle.

You state that you have drafted city ordinances for several cities in Minnesota permitting
the operation of all-terrain vehicles (“ATV”) and golf carts on city streets pursuant to Minn. Stat.
§ 169.045 (2012), which states:

The governing body of any county, home rule charter or statutory city, or town
may by ordinance authorize the operation of motorized golf carts, all-terrain
vehicles, utility task vehicles, or mini trucks, on designated roadways' or portions
thereof under its jurisdiction. Authorization to operate a motorized golf cart,
all-terrain vehicle, utility task vehicle, or mini truck is by permit only.

The statute further provides:

The provisions of chapter 1717 are applicable to persons operating mini trucks,
but are not applicable to persons operating motorized golf carts, utility task
vehicles, or all-terrain vehicles under permit on designated roadways pursuant to
this section.

Minn. Stat. § 169.045, subd. 7.

Upon further discussion with you on June 18, 2014, you advised this Office that Argyle is
considering adopting an ordinance regarding the use of ATVs and UTVs on its streets. You

! Minn. Stat. § 169.011, subd. 68 (2012) defines a roadway as “that portion of the highway
improved, designed, or ordinarily used for vehicular travel, exclusive of the sidewalk or
shoulder.”

? Chapter 171 provides, in relevant part, that “except when expressly exempted, a person shall
not drive a motor vehicle upon a street or highway in this state unless the person has a valid
driver’s license under this chapter for the type or class of vehicle being driven.” Minn. Stat.
§ 171.02, subd. 1(a) (2012).

TTY: (651) 296-1410 © Toll Free Lines: (800) 657-3787 (Voice), (800) 366-4812 (ITY) o www.ag.state.mn.us
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indicate that local law enforcement officers are concerned that the language in Minn. Stat.
§ 169.045 is contradicted by the language in Minn. Stat. § 84.9256 (2012), which generally
requires a driver’s license to operate an ATV on public roads. You raise the following question:

[Clan an individual who does not have a driver’s license but who does have a
permit under Minn. Stat. § 169.045 drive an ATV or UTV on designated city
streets? To state it another way, despite the language in Minn. Stat. § 169.045,
Subd. 7, must an individual have a driver’s license to operate an ATV or UTV on
designated city streets?

This Office generally does not make factual determinations or review the validity of local
ordinances. Op. Att’y Gen. 629a (May 9, 1975) (copy enclosed). Notwithstanding these
limitations, I can offer the following comments, which I hope you will find helpful.

The object of all interpretation and construction of laws is to ascertain and to effectuate
the intention of the legislature. Minn. Stat. § 645.16 (2012). Every law should be construed, if
possible, to give effect to all provisions. Id. “When the provisions of two or more laws passed at
different sessions of the legislature are irreconcilable, the law latest in date of final enactment
shall prevail.” Minn. Stat. § 645.26, subd. 4 (2012).

In 1982, the Legislature enacted Minn. Stat. § 169.045, authorizing the governing body of
any home rule charter or statutory city or town to adopt an ordinance allowing persons with
disabilities to obtain a permit from the city to operate golf carts on designated roadways under its
jurisdiction. 1982 Minn. Laws ch. 549, § 2. If a city chose to adopt such an ordinance, it had to
designate the permissible roadways, prescribe the form of the application for the permit, require
evidence of insurance, and could prescribe other conditions, consistent with the statute, under
which a permit may be granted. Id. The Legislature provided that Chapter 171 did not apply to
persons with disabilities operating a golf cart on designated roadways with a permit from the
city. Id :

In 1984, the Legislature enacted Minn. Stat. § 82.928, which stated “[e]xcept as provided
in chapter 168 or in this section, a three-wheel off-road vehicle may not be driven or operated on
a highway.” 1984 Minn. Laws ch. 647, § 7. The statute then provided that a three-wheel off-
road vehicle may make a direct crossing of a street or highway under certain conditions. Id

In 1986, the Legislature amended Minn. Stat. § 169.045 to authorize a city to adopt an
ordinance permitting persons with disabilities to also obtain a permit from the city to operate
“four-wheel all-terrain vehicles” on designated roadways under its jurisdiction. 1986 Minn.
Laws ch. 452, § 19. The exemption from chapter 171 for disabled persons operating a golf cart
on designated roadways with a permit from the city was likewise expanded to include four-wheel
all-terrain vehicles. d.

The Legislature also substantially amended Minn. Stat. § 84.928, adding detailed
regulations regarding the operation of “all-terrain vehicles.” Id § 15. The Legislature
provided, among other things, that “Chapter 169 applies to the operation of ali-terrain vehicles
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upon streets and highways.” Id. § 15. The Legislature further provided that “{a] county or city,
or a town acting by its town board, may regulate the operation of all-terrain vehicles on public
lands, waters, and property under its jurisdiction and on streets and highways within its
boundaries, by resolution or ordinance of the governing body.” Id  However, local
governmental units could not adopt an ordinance that required an all-terrain vehicle operator to
possess a driver’s license. [d.

As part of the same 1986 act, the Legislature enacted Minn. Stat. § 84.9256, entitled
“Youthful Operators; Prohibitions.” Id. § 13. Section 84.9256 imposed various restrictions on
the operations of “all-terrain vehicles” by persons under 18 depending on their age. Id.

In 1987, the Legislature deleted the provision in Minn. Stat. § 169.045 that restricted the
issuance of permits to persons with disabilities.

In 1989, the Legislature again substantially altered the ATV statutes in Chapter 84. The
Legislature amended Minn. Stat. § 84.9256 to provide that, “fe]xcept for operation on public
road rights-of-way that is permitted under section 84.928, a driver’s license . . . is required to
operate an all-terrain vehicle along or on a public road right-of-way.” 1989 Minn. Laws ch. 331,
§ 14. A public road right-of-way was defined as the “entire right-of-way of a public road,
including the traveled portions, banks, ditches, shoulders, and medians of a roadway that is not
privately owned.” Id § 8.

The Legislature also amended Minn. Stat. § 84.928 to provide that “[a] person shall not
operate an all-terrain vehicle along or on the roadway, shoulder, or inside bank or slope of a
public road right-of-way other than in the ditch or the outside bank or slope of a trunk, county
state-aid, or county highway in this state unless otherwise allowed in sections 84.92 to 84.929.”
Id § 17. In addition, the Legislature removed from Minn. Stat. § 84.928 the ability of a city to
regulate the operation of all-terrain vehicles on public road rights-of-way. Id § 19.
Nevertheless, Minn. Stat. § 84.928 still provided that “Chapter 169 applies to the operation of
all-terrain vehicles upon streets and highways,” id § 17, and the Legislature did not change
Minn. Stat. § 169.045 during the 1989 session.

In 2009, the Legislature amended Minn. Stat. § 169.045, adding mini trucks to the list of
vehicles a city could permit on their roadways. 2009 Minn. Laws ch. 158, § 3. And in 2011, the
Legislature added utility task vehicles. 2011 Minn. Laws ch. 107, § 89. The Legislature
provided that “[t}he provisions of chapter 171 are applicable to persons operating mini trucks,
but are not applicable to persons operating motorized golf carts, utility task vehicles, or all-
terrain vehicles under permit on designated roadways pursuant to this section.” Id. § 94.

In assessing the legislative intent, deference is given to an agency’s interpretation of the
laws in question. In re Cities of Annandale & Maple Lake NPDES/SDS Permit Issuance for the
Discharge of Treated Wastewater, 731 N.W.2d 502, 512, 516 (Minn. 2007) (stating that courts
defer to agencies’ reasonable interpretation of a statute that an agency is charged with
administering when the language is unclear and susceptible to different interpretations). Two
state agencies—the Minnesota Department of Natural Resources (“DNR”) and the Minnesota
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Department of Public Safety (“DPS”), which operates the State Patrol—have authority to
administer the off highway vehicle laws and to issue tickets for violations of them, respectively.
In this case, the two agencies appear to have taken different positions with regard to whether a
person needs a driver’s license to operate an ATV on city streets when there is a local ordinance
that allows such a vehicle to be operated in this fashion:

On the one hand, the DNR, which administers chapter 84, has published regulations for
“Off-Highway Vehicles.” I enclose a copy for your review. The publication states multiple
times that a valid driver’s license is required to operate an off-highway vehicle on road rights-of-
way. (See pgs. 19, 29, 34.)

On the other hand, the Minnesota State Patrol advised this Office that it does not enforce
the driver’s license requirement in areas where there is a local ordinance that authorizes the use
of golf carts and ATVs on designated roadways pursuant to Minn. Stat. § 169.045.

In light of the deference afforded to agency interpretations of statutes that are potentially
susceptible to more than one meaning, I recommend that you contact the DNR and the State
Patrol to determine whether they interpret the statute differently, and if so, whether they can
reconcile their respective positions. You may contact these agencies as follows:

DNR Central Office Minnesota State Patrol
500 Lafayette Road 445 Minnesota Street
St. Paul, MN 55155-4040 St. Paul MN 55101-5130
(651) 296-6157 (651) 201-7100

In the event you determine that the agencies are applying the law in a manner that cannot
be reconciled and are uncomfortable proceeding with a local ordinance as a result, you may want
to consider contacting the members of the Minnesota Legislature who represent Argyle about a
potential clarifying amendment to the statute.

Thank you again for your correspondence.
Sincerely,

Tl i

JACOB CAMPION
Assistant Attorney General

(651) 757-1459 (Voice)
(651) 282-5832 (Fax)

Enclosure:  Op. Atty. Gen. 629a, May 9, 1975
DNR, Off-Highway Vehicles Regulations 2013-2014



